Natural Law and the Law of Nations
Published on Natural Law, Natural Rights, and American Constitutionalism (https://ninrac.org)

subtopic

Natural Law and the Law of Nations

NATURAL LAW and the LAW of NATIONS
Samuel Gregg, Acton Institute

The origins of the idea of the law of nations - the ius gentium - are not to be found in the early modern
period. It was first articulated by Greek and Roman classical philosophers and jurists. In the Institutes of
the Roman jurist Gaius (130-180), the jus gentium is closely associated with the ius naturale. “Every
people”, Gaius wrote, “that is governed by statutes and customs observes partly its own peculiar law
and partly the law common to all mankind. That law which a people establishes for itself is peculiar to it,
and is called jus civile as being the special law of that state, while the law that natural reason
establishes among all manklngl1 is followed by all peoples alike, and is called ius gentium as being the
law observed by all mankind.”  Gauis’s distinction between ius naturale and ius gentium lies in thel
notion that the origins of this law lie in human reason while ius gentium represents its application.

Roman law, however, also articulated a second sense of ius gentlum In the ancient world, the law
applicable to persons depended on the person rather than where they lived. Athenians were governed
by Athenian law, while Romans were governed by Roman law. The problem was determining what law
was applicable to a person (e.g., an Athenian) living within a Roman jurisdiction, especially when it
came to his relationships with people of other jurisdictions. To address potential conflicts, a Roman body
of law had emerged by the first century B.C. applicable to citizen and non-citizen alike and
distinguishable from the ius civile (the law specific to a particular state).

Following Rome’s fall in the West, Isidore of Seville (560-636) played a major role in preserving and
codifying Gaius’ concept of the jus gentium. In his Etymologiae, Isidore listed a number of institutions
(such as peacemtreaties and the treatment of prisoners in wartime) that he regarded as belonging to t{ge
law of nations. He added that this law was so called because it is in force among almost all peoples.
The adverb “almost” was a minor but important modification insofar as it weakened the association
between natural law and the ius gentium.

The medieval treatment of ius gentium differed slightly from that of the Roman jurists. Whlle Thomas
Aquinas (1225-1274) agreed with Gaius’s distinction between jus civile and ius gentium, Aqumas
scattered references to the ius gentium specified that the ius gentium was that aspect of positive law
that was immediately derived by deduction from the natural law and which was universally applicable
across jurisdictional boundaries. In this sense, the force of ius gentium was grounded both in natural
law and the human reasoning that created the institutions that flow directly from natural law. For
Aquinas, an example of this is the norm of pacta sunt servanda (agreements are to be performed). On
one level, making a contract is a social convention whlch has developed and been given legal force
because it has been proved to serve the common good ' Contract (and other legal institutions such as
property) is thus a matter of positive law by means of its mode of promulgation. Yet contract is so
essential for justice and social order in any human community that it should be understood as
immediately deducible from principles of natural law. It thus belongs to the ius gentium rather than the
ius civile. In short the convention of contract would be meaningless unless there was a general natural
law principle that promises should be kept. To this extent, Aquinas held that fulfilling contracts is not a
principle of Lr;latural law per se. Rather it is a principle of ius gentium, which is nonetheless a matter of
natural law.

These distinctions - which were not without their ambiguities - began breaking down in the early
modern period. To some Jesuit and Dominican scholastics, it seemed that the precepts of the law of
nations could be assigned to either the natural law or the positive law, thus rendering the category of
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ius gentium redundant. Rather than taking this step, they argued that the ius gentium had become
invested with the definitional feature that it was constituted by “the common consent ongeopIes even
though consent had not been mentioned by any of the medieval or classical authorities.

Francisco Suarez (1548-1617) maintained that the jus gentium was somewhere between natural an[(lju
positive law. It was “a mean between natural and human law, and very much closer to the former”.
Sudrez then used an adapted version of Isidore’s description of the contents of ius gentium, and divided
it into two groups. The first group was those laws that were part of the domestic law of most
commonwealths such as laws governing property and domestic commerce. These intrinsically belonged
to the civil law. ~ The second group was those laws that were common in the way they coordinated
relationships between peoples and commonwealths (laws inter nationes). Examples m&luded the laws
governing war, international commercial |nteract|ons and the treatment of diplomats. = These, Suarez
held, were most worthy of the title of jus gent/um Francisco de Vitoria (1483/1486-1546) had
tentatively made a S|m|Iar point when he shifted the emphasis of ius gentium from inter omnes homines
to inter omnes gentes

It was the almost completely universal character of the ius gentium, Suarez held, that invested it with a
moral status more authoritative than other positive laws. According to Sudrez, the ius gentium emerged
through “by practice itself and by tradition” and “without any special meeting or consent of all peoples
at a particular time.” Its universal usage, however, was derived from the fact that the ius gentium “is so
close to nature and so suited to all nations and the fellowship between them that it would have been
almost naturally propagated along with the human race{_elltself and thus it was not written, because it
was laid down by no lawgiver, but prevailed by usage”. Clearly Suarez[_rlegarded the ius gentium as an
instance of customary law and tradition rather than formal prescription.  Nevertheless, in light of
people’s propensity to disagree about so many things, agreement about something across the divisions
of nation and people was, in Suarez s view, significant proof of the reasonability of the matter upon
which almost everyone agreed

Sudarez also made the crucial point - perhaps partly because of the impact of the European encounter
with the Americas - that, regarding the jus gentium, there was a type of res publica that bound people
together over and above the political community once thought to be the communitates perfectae. The
ius gentium’s prowsmns thus extended to everyone, “even foreigners and members of any nation
whatsoever”. This did not mean that humanity in its entirety had at some time consented to the
content of the jus gentium. Rather all peoples were expected to have independently recognized its
content. Failure to know the ius gentium was considered proof of a society’s corruption.

These arguments underwent further modification following the rise of the modern nation-state with its
particular claim to sovereignty and the increasing instances of war between such states after the
Reformation. The effect was to generate an appropriation and rethinking of the principles of the ius
gentium as part of the public international law designed to govern relations between sovereign
nation-states after the Treaty of Westphalia (1648). In the works of Hugo Grotius (1583-1645) the
connection of the ius gentium to the natural law remains, but is less evident than in Suarez's writings.
Grotius sought to discover “a body of law that is maintained between states” which was conceptually
distinct from the civil law of states and grounded in “the law of nature and nations”.  Grotius did not
deny that the natural law ought to be the basis for relations between sovereign states. He did, however,
stress that the ius gentium - like all positive law - was the result of human will.

Another prominent seventeenth-century philosopher and jurist, Samuel von Pufendorf (1632-1694),
played a major role in weakening the links between the older traditions of natural law and the idea of
the ius gentium. Pufendorf insisted that the ius gentium was more than just convention, but accepted
Grotius’ argument that the law of nations was, strictly speaking, the law between states as opposed to
the law shared by all humanlty Pufendorf, however, largely adopted Thomas Hobbes’ idea of the law
of nature: i.e., the law which all rational humans follow in order to survive and prosper. He also accepted
Hobbes’ division of the law of hature into the laws of man and that of states, the latter being, according
to Hobbes, the law of nations.”~ While Pufendorf argued that the law of nations was the state of nature
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applied to relations between states, he disagreed with Hobbes’s claim that the state of nature was one
of war. But Pufendorf also believed that the peaceful relations naturally prevailing between states were
sufficiently weak that laws were inevitably developed to maintain the peace.

By the eighteenth century, concepts of the ius gentium as the common law of humanity, or customs
shared by almost all peoples, or that aspect of positive law immediately deduced from the first
principles of natural law had been largely marginalized. In his highly influential Droits des Gens (1758),
Emer de Vattel presente%the law of nations as simply the law of nature of individuals in the state of
nature applied to states. Vattel disagreed, however, with Hobbes (and Pufglndorf) that “the maxims of
the law of nature and those of the law of nations were precisely the same”. Nations and individuals
were very different enti[ges and there subsequently results, Vattel wrote, “in many cases, very different
obligations and rights”.  This was particularly true when it came to international commercial relations
which, from Vattel’'s standpoint, increasingly formed the subject matter of the law of nations. Discerning
these differences involved “the art of thus applying [the law of nature] with a precisio[gmfounded on right
reason”. It was this, Vattel added, “that renders the law of nations a distinct science”. With this
reference to “right reason”, we find a very faint echo of the classical, Thomistic, and early-modern
natural law tradition of conceptualizing the ius gentium.
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